
APPENDIX TO 
JEFFERSON COUNTY OPEN SPACE GUIDELINES 

FOR USE OF “OTHER POWER-DRIVEN MOBILITY DEVICES” 
ON JCOS PROPERTIES 

 
The following provisions are from the Americans with Disabilities Act of 1990, 42 U.S.C. 126, 
and its Regulations, 28 C.F.R. Part 35.    
 
ADA Subtitle A §12132, Discrimination:  “Subject to the provisions of this subchapter, no 
qualified individual with a disability shall, by reason of such disability, be excluded from 
participation in or be denied the benefits of services, programs, or activities of a public entity, or 
be subjected to discrimination by any such entity.”  This same language is found in Regulation 
§35.130(a):  “No qualified individual with a disability shall, on the basis of disability, be 
excluded from participation in or be denied the benefits of the services, programs, or activities of 
a public entity, or be subjected to discrimination by any public entity.”   

Regulation §35.104:  Disability means, with respect to an individual, a physical or mental 
impairment that substantially limits one or more of the major life activities of such individual; a 
record of such an impairment; or being regarded as having such an impairment.  

(1)  

(i) The phrase physical or mental impairment means—  

(A) Any physiological disorder or condition, cosmetic disfigurement, 
or anatomical loss affecting one or more of the following body 
systems: neurological, musculoskeletal, special sense organs, 
respiratory (including speech organs), cardiovascular, reproductive, 
digestive, genitourinary, hemic and lymphatic, skin, and endocrine;  

(B) Any mental or psychological disorder such as mental retardation, 
organic brain syndrome, emotional or mental illness, and specific 
learning disabilities.  

(ii) The phrase physical or mental impairment includes, but is not limited to, 
such contagious and noncontagious diseases and conditions as orthopedic, 
visual, speech and hearing impairments, cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental retardation, 
emotional illness, specific learning disabilities, HIV disease (whether 
symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism.  

(iii) The phrase physical or mental impairment does not include homosexuality 
or bisexuality.  

(2) The phrase major life activities means functions such as caring for one's self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and 
working.  

(3) The phrase has a record of such an impairment means has a history of, or has been 
misclassified as having, a mental or physical impairment that substantially limits one or 
more major life activities.  
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(4) The phrase is regarded as having an impairment means—  

(i) Has a physical or mental impairment that does not substantially limit major 
life activities but that is treated by a public entity as constituting such a 
limitation;  

(ii) Has a physical or mental impairment that substantially limits major life 
activities only as a result of the attitudes of others toward such impairment; or  

(iii) Has none of the impairments defined in paragraph (1) of this definition but 
is treated by a public entity as having such an impairment.  

 
Regulation §35.130(b)(7):  “A public entity shall make reasonable modifications in policies, 
practices, or procedures when the modifications are necessary to avoid discrimination on the 
basis of disability, unless the public entity can demonstrate that making the modifications would 
fundamentally alter the nature of the service, program, or activity.” 
 
Regulation §35.130(h):  “A public entity may impose legitimate safety requirements necessary 
for the safe operation of its services, programs, or activities. However, the public entity must 
ensure that its safety requirements are based on actual risks, not on mere speculation, 
stereotypes, or generalizations about individuals with disabilities.” 
 
Regulation §35.139, Direct Threat:   

(a) This part does not require a public entity to permit an individual to participate in or 
benefit from the services, programs, or activities of that public entity when that individual 
poses a direct threat to the health or safety of others.  

(b) In determining whether an individual poses a direct threat to the health or safety of 
others, a public entity must make an individualized assessment, based on reasonable 
judgment that relies on current medical knowledge or on the best available objective 
evidence, to ascertain: the nature, duration, and severity of the risk; the probability that 
the potential injury will actually occur; and whether reasonable modifications of policies, 
practices, or procedures or the provision of auxiliary aids or services will mitigate the 
risk. 

 
Regulation §35.150, Existing Facilities: 

(a) General. A public entity shall operate each service, program, or activity so that the 
service, program, or activity, when viewed in its entirety, is readily accessible to and 
usable by individuals with disabilities. This paragraph does not—  

(1) Necessarily require a public entity to make each of its existing facilities 
accessible to and usable by individuals with disabilities;  

(2) Require a public entity to take any action that would threaten or destroy the 
historic significance of an historic property; or  

(3) Require a public entity to take any action that it can demonstrate would 
result in a fundamental alteration in the nature of a service, program, or activity 
or in undue financial and administrative burdens. In those circumstances where 
personnel of the public entity believe that the proposed action would 
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fundamentally alter the service, program, or activity or would result in undue 
financial and administrative burdens, a public entity has the burden of proving 
that compliance with §35.150(a) of this part would result in such alteration or 
burdens. The decision that compliance would result in such alteration or 
burdens must be made by the head of a public entity or his or her designee after 
considering all resources available for use in the funding and operation of the 
service, program, or activity, and must be accompanied by a written statement 
of the reasons for reaching that conclusion. If an action would result in such an 
alteration or such burdens, a public entity shall take any other action that would 
not result in such an alteration or such burdens but would nevertheless ensure 
that individuals with disabilities receive the benefits or services provided by the 
public entity. 

Regulation §35.150, Definitions:   

Wheelchair means a manually-operated or power-driven device designed primarily for 
use by an individual with a mobility disability for the main purpose of indoor, or of both 
indoor and outdoor locomotion. This definition does not apply to Federal wilderness 
areas; wheelchairs in such areas are defined in section 508(c)(2) of the ADA, 42 U.S.C. 
12207 (c)(2).  

Other power-driven mobility device means any mobility device powered by batteries, 
fuel, or other engines––whether or not designed primarily for use by individuals with 
mobility disabilities––that is used by individuals with mobility disabilities for the purpose 
of locomotion, including golf cars, electronic personal assistance mobility devices 
(EPAMDs), such as the Segway® PT, or any mobility device designed to operate in areas 
without defined pedestrian routes, but that is not a wheelchair within the meaning of this 
section. This definition does not apply to Federal wilderness areas; wheelchairs in such 
areas are defined in section 508(c)(2) of the ADA, 42 U.S.C. 12207(c)(2).  

Regulation §35.137, Mobility Devices: 

(a) Use of wheelchairs and manually-powered mobility aids. A public entity shall permit 
individuals with mobility disabilities to use wheelchairs and manually-powered mobility 
aids, such as walkers, crutches, canes, braces, or other similar devices designed for use by 
individuals with mobility disabilities in any areas open to pedestrian use.  

(b)  

(1) Use of other power-driven mobility devices. A public entity shall make 
reasonable modifications in its policies, practices, or procedures to permit the 
use of other power-driven mobility devices by individuals with mobility 
disabilities, unless the public entity can demonstrate that the class of other 
power-driven mobility devices cannot be operated in accordance with legitimate 
safety requirements that the public entity has adopted pursuant to § 35.130(h).  

(2) Assessment factors. In determining whether a particular other power-driven 
mobility device can be allowed in a specific facility as a reasonable 
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modification under paragraph (b)(1) of this section, a public entity shall 
consider—  

(i) The type, size, weight, dimensions, and speed of the device;  

(ii) The facility's volume of pedestrian traffic (which may vary at 
different times of the day, week, month, or year);  

(iii) The facility's design and operational characteristics (e.g., whether 
its service, program, or activity is conducted indoors, its square 
footage, the density and placement of stationary devices, and the 
availability of storage for the device, if requested by the user);  

(iv) Whether legitimate safety requirements can be established to 
permit the safe operation of the other power-driven mobility device in 
the specific facility; and  

(v) Whether the use of the other power-driven mobility device creates 
a substantial risk of serious harm to the immediate environment or 
natural or cultural resources, or poses a conflict with Federal land 
management laws and regulations.  

(c)  

(1) Inquiry about disability. A public entity shall not ask an individual using a 
wheelchair or other power-driven mobility device questions about the nature 
and extent of the individual's disability.  

(2) Inquiry into use of other power-driven mobility device. A public entity may 
ask a person using an other power-driven mobility device to provide a credible 
assurance that the mobility device is required because of the person's disability. 
A public entity that permits the use of an other power-driven mobility device by 
an individual with a mobility disability shall accept the presentation of a valid, 
State-issued, disability parking placard or card, or other State-issued proof of 
disability as a credible assurance that the use of the other power-driven mobility 
device is for the individual's mobility disability. In lieu of a valid, State-issued 
disability parking placard or card, or State-issued proof of disability, a public 
entity shall accept as a credible assurance a verbal representation, not 
contradicted by observable fact, that the other power-driven mobility device is 
being used for a mobility disability. A “valid” disability placard or card is one 
that is presented by the individual to whom it was issued and is otherwise in 
compliance with the State of issuance’s requirements for disability placards or 
cards.  

 

Regulation §35.139, Direct Threat 
 
     (a) This part does not require a public entity to permit an individual to participate in or 

benefit from the services, programs, or activities of that public entity when that individual 
poses a direct threat to the health or safety of others.     
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 (b) In determining whether an individual poses a direct threat to the health or safety of 
others, a public entity must make an individualized assessment, based on reasonable 
judgment that relies on current medical knowledge or on the best available objective 
evidence, to ascertain: the nature, duration, and severity of the risk; the probability that 
the potential injury will actually occur; and whether reasonable modifications of policies, 
practices, or procedures or the provision of auxiliary aids or services will mitigate the 
risk. 

 

 

 


